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or in the margin. Reed v. Fleming (1904) 209. 111. 390, 70 N.-E. 667; Aungst v. 
Cregue (1905) 72 Ohio St 551, 74 N. E. 1073; Carpenter v. Farnsworlh (1871) 
106 Mass. 561. The instant case, however, follows the earlier New York decisions. 
First Nat. Bank v. Wallace (1896) 150 N. Y. 455, 44 N. E. 1038; Casco. N. Bank 
v. Clark, supra. There is no practical basis for the New York rule, as it seems 
clear that to any business man such a negotiable instrument would appear to be 
the obligation of the principal and not of the' individual signing. The effect of 
§ 20 of the Negotiable Instruments Law was not determined as it was not referred 
to, but because of its ambiguity it seems that it would be open to either interpreta- 
tion. 

Constitutional Law— Freedom of Speech— Fraud Orders.— The plaintiff seeks 
to enjoin the enforcement of a fraud order issued against him prohibiting the de- 
livery of mail or payment of money orders to him, because of fraudulent adver- 
tising of his product by which he solicited mail orders. Held, two justices dis- 
senting, for the defendant. Leach v. Carlile (1922) 42 Sup. Ct. 227. 

The power of Congress to limit the use of the mails is based on the theory 
that Congress in establishing a postal system provided a new means of communica- 
tion, and hence has the privilege of regulating its use. See Ex parte Jackson 
(1877) 96 U. S. 727; Public Clearing House v. Coyne (1904) 194 U. S. 497, 24 
Sup. Ct. 789; U. S. ex rel. Milwaukee Social Dem. Pub. Co. v. Burleson (1921) 
255 U. S. 407, 41 Sup. Ct. 352. The post office is the only practical means of com- 
munication between distant points since competing systems are forbidden. (1909) 
35 Stat. 1123, U. S. Comp. Stat. (1916) § 10351. The result is that a restriction on 
the privilege of using the post office is actually a restraint on freedom of speech, 
and amounts to a punishment for the alleged fraud. However, state license 
measures by which specific objectionable matter may be deleted are upheld as a 
valid exercise of the police power. Mutual Film Co. v. Ohio Industrial Comm. 
(1915) 236 U. S. 230, 35 Sup. Ct. 387. It is questionable whether the Postmaster 
should have this analogous power, especially since most of the illegal use of the 
mails is prevented by the criminal law. Moreover, it seems that the restriction 
imposed in the instant case on all mails, even though they had no relation to the 
fraud, was too drastic. The effect was to impose, without trial, a punishment far 
more sweeping than the misdeed. Nor are the possibilities of evil results sufficient- 
ly diminished by the power of the court to review the decisions of the Post- 
master, since the time required therefor is such that a legitimate business may 
be ruined by an order later held invalid. Cf. Post Pub. Co. v. Murray (C. C. A. 
1916) 230 Fed. 773 (10 months) ; School of Mag. Healing v. McAnnulty (1902) 
187 U. S. 94, 23 Sup. Ct. 33 (18 months).. However, were this power not 
granted to the Postmaster, the possibilities of fraud would be great. Thus there was 
involved in the instant case a conflict of these divergent questions of policy, in 
which the latter prevailed. 

Corporations— Inspection of Corporate Books — Mandamus. — Under a statute 
giving a stockholder an unqualified right to inspect corporate stock books at rea- 
sonable times, the plaintiff sought by mandamus to compel the defendant corpqra- 
tion to permit inspection. The plaintiff's only purpose was to obtain a list of 
the stockholders to sell for private gain. Held, for the defendant. Despite the 
statute, the court retains its discretion in issuing the writ. State ex rel. Theile v. 
Cities Service Co. (Del. 1922) 115 Atl. 773. 

In some jurisdictions a statute expressly conferring on stockholders an abso- 
lute right to inspect corporate stock books is held to be merely declaratory of the 
common law right of the stockholder to inspect upon proving a proper motive. 
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O'Hara v. National Biscuit Co. (1903) 69 N. J. L. 198, 54 Atl. 241. Others have 
construed such statutes as shifting to the corporation the burden of proving that 
the stockholder's motive is improper. Knox v. Coburn (1918) 117 Me. 409, 10S 
Atl. 789; Foster v. White (1888) 86 Ala. 467, 6 So. 88. While still others, in- 
terpreting the statutes strictly, hold that the stockholder may demand the records 
regardless of his motive. P firman v. Success Mining Co., Ltd. (1917) 30 Ida. 468, 
166 Pac. 216; Johnson v. Langdon (1902) 135 Cal. 624, 67 Pac. 1050. There is 
some justification for this last view in that it lessens the likelihood of corporations 
wrongfully refusing to allow stockholders to view their books. It is generally 
held, however, as in the instant case, that, since the writ of mandamus is a discre- 
tionary remedy, the court may deny it if the shareholder's motive is improper, 
even though the statute declares an absolute substantive right Shea v. Sweetzer 
(1920) 119 Me. 400, 111 Atl. 579; People v. American Press Assn. (1912) 148 App. 
Div. 651, 133 N. Y. Supp. 216. Mere membership in a competing corporation does 
not warrant a refusal to display the books. Purst v. Rawleigh (1910) 154 111. App. 
522.. Nor is the number of shares owned by the petitioner material. See Richmond 
v. Hill (1909) 148 111. App. 179, 181. But the demandant's motive must be to 
further his interest as a stockholder, and not to garner information purely for 
private gain. See (1912) 12 Columbia Law Rev. 274; contra, Knox v. Coburn, 
supra. While this drastic limitation on an unqualified statutory declaration leads 
to a satisfactory result, much of the confusion among the authorities could be 
avoided if the statutes expressly preserved the discretionary power of the courts. 
See State v. Moneda & Y. Stage Co. (1910) 110 Minn. 193, 201, 202, 124 N. W. 
971, 125 N. W. 676. 

Deceit— Foreign Law— Question of Fact.— The plaintiff contracted to sell raw 
materials to the defendant, knowing that the latter intended to use them in manu- 
facturing certain products to be sold in New York and other states. To induce 
the defendant to enter into the contract, the plaintiff had falsely and knowingly 
represented that shipment and sale of such products was legal under statutes as 
interpreted by judicial decisions in New York, in foreign jurisdictions, and under 
federal law. Discovering the fraud, the defendant refused to accept the ship- 
ment. The plaintiff sued on the contract and demurred to the defence of fraud. 
Held, for the defendant. Bemhan Chemical and Metal Corporation v. Ship-A-Hoy 
Ltd., Inc. (App. Div. 1st Dept. 1922) 193 N. Y. Supp. 372. 

The evidence being conflicting, the law of a foreign state is in some jurisdic- 
tions determined by a jury. Electric Welding Co. v. Prince (1909) 200 Mass. 
286, 86 N. E. 947; see Hanna v. Lichtenhein (1919) 225 N. Y. 579, 583, 122 N. E. 
625. In most, it is determined by the court. Hansen v. Grand Trunk Ry. (N. H. 
1917) 102 Atl. 625; Christiansen v. Graver Tank Works (1906) 223 111. 142, 79 
N. E. 97. The evidence being clear, foreign law is everywhere determined by 
the court. See Electric Welding Co. v. Prince, supra, 390. And is often loosely 
called a question of law. See Hansen v. Grand Trunk Ry., supra, 627; Electric 
Welding Co. v. Prince, supra, 290. But a finding by the jury or by the lower court, 
being really one of fact, cannot be reviewed on appeal, unless unsustainable on the 
evidence. Hansen v. Grand Trunk Ry., supra; Electric Welding Co. v. Prince, 
supra. New York holds that the existence of foreign statutes or judicial opinions 
must be proved as facts, the courts taking no judicial notice of them. See 
Southworth v. Morgan (1912) 205 N. Y. 293, 296, 98 N. E. 490. But after proof 
of the factum of the foreign law its application is held a matter of law. See 
Hanna v. Lichtenhein, supra, 582, 583, 584. And it is reviewable as such on appeal. 
Bank of China v. Morse (1901) 168 N. Y. 458, 61 N. E. 774. One would then 
expect a misrepresentation of the interpretation of foreign statutes and judicial 



